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The Bar Associations of Los Angeles County 


TWELVE SEPARATE ORGANIZATIONS WORKING IN HARMONY TO THE 
COMMON END OF PROMOTING THE ADMINISTRATION OF JUSTICE 
AND UPHOLDING THE HONOR OF THE PROFESSION. 

THE WORK OF THE LOS ANGELES ASSOCIATION 


By Norman A. Bailie, President Los Angeles Bar Association 


There are twelve separate and distinct 
Bar Associations in Los Angeles County, 
with a total membership of approximately 
3,050. The number of active members of 
the State Bar in this county, so far as can 
be ascertained without an absolute check, 
is approximately 4,100. 

Following is a list of the Bar Associations 
in Los Angeles County, and the number of 
members in each, according to the latest 
data available : 


PUR i oo ee 39 
Cr 28s ae tA 50 
Huntington Park .................... 12 
ee Sap Re tte tae Meh ccs SA OOO 1] 
i. eee Mas eis 86 
8. de ALLL! Oe 128 
eRe pasar noes its ae 21 
San. Femiands — 33 
ge | Remnants 5 
Sarita. MONICA q....... 60sec. .nceesace 60 
NS a hw 18 
Los Angeles ........1...2%553. 3) 2,569 

Total 3,032 


THe Los ANGELES Bar ASSOCIATION 
AND Its ACTIVITIES 

Los Angeles Bar Association is a vol- 
untary organization composed of approxi- 
mately 2,600 lawyers practicing in Los An- 
geles County. It is affiliated with the eleven 
other Associations named above. The objects 
of the Los Angeles Bar Association are: to 
advance the science of jurisprudence, pro- 
mote the administration of justice, encour- 
age thorough legal education, maintain the 
honor and dignity of the profession, and 
cultivate a fraternal feeling among its mem- 
bers. 

The Association was organized in 1888 
with 50 members. It now ranks third among 
the Bar Associations of the country. Its 
first president was Hon. Albert M. Stephens, 
and its first secretary was Hon. Lucien 
Shaw, ex Chief Justice of the Supreme 
Court of the State of California. Both of 


these men are still active in the Association’s 
work. It is governed by a board of eleven 
trustees of which the President, Senior and 
Junior Vice-Presidents, Secretary and 
Treasurer are members. The officers and 
other trustees are elected by the secret bal- 
lot of the entire membership. 

In a period of our history when the 
tendency is to measure men’s worth by the 
yardstick of the “almighty dollar,” when 
wealth is might, and absolute integrity is at 
a discount, when juries are bribed, and the 
bribers boast about it, when the interest of 
responsible citizens in public affairs is at a 
low ebb,—such groups as the Bar Associa- 
tions stand out as guide posts along the 
road of civic betterment. Unselfishly, and 
with no thought or aim but to help their 
fellow men, to protect their rights, to make 
the community a better place to live in, 
criticized by some, misunderstood by others, 
the Bar Associations are proceeding with 
their work. 

Every business or profession has its un- 
desirables — those who do not have the 
proper outlook on life, and who use their 
positions for the furtherance of their own 
selfish ends without regard to their duty 
toward society or the rights of others. 

For years the Los Angeles Bar Associa- 
tion through its Grievance Committees has 
been instrumental in eliminating many un- 
worthy lawyers and strengthening weak 
ones who had made their first misstep. 
Since the creation of the State Bar of Cali- 
fornia we have, at the request of the Board 
of Governors, furnished Special Prosecu- 
tors for this work, and men trained on our 
grievance committee are working on the ad- 
ministrative committees of the State Bar. 

Compared with the number of lawyers in 
the country, the number who go wrong is 
very small. I think I can say without fear 
of successful contradiction that the stan- 
dard of integrity among lawyers is as high 
as in any other business or profession or 
calling in the land. But the lawyers make 
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A Corporate Trustee 
for Your Clients 


HEN you are planning for a corporate Trustee for a client... 
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Our Trust Officers, realizing our community of interest with Mem- 
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all times. 
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no effort to hide the shortcomings of those 
of their brethren who transgress. On the 
contrary, they prosecute them publicly and 
drive them from the profession. This is as 
it should be. Lawyers are charged with a 
sacred duty to their clients and to the pub- 
lic, their opportunities for good or for harm 
are unbounded, and they should be held to 
the strictest account for their acts and 
omissions. The great pity is that the pub- 
lic never hears of the countless thousands 
of cases where lawyers perform acts of 
charity, where they advance their clients’ 
interests at the expense of their own, where 
they hold their clients in the straight and 
narrow path — often against their clients’ 
will — where they prevent wrong being 
done and right wrongs that have been com- 
mitted. But the public does hear of the few 
cases where lawyers go wrong and are 
prone to judge the whole profession by the 
negligent, dishonest, or criminal few. 

From time to time, in the transaction of 
legal business, disputes arise between at- 
torneys and also between attorneys and cli- 
ents. These disputes involve sometimes 
questions of the propriety of the actions of 
attorneys, the amount of fees charged, the 
division of fees between attorneys, and 
questions of legal ethics. A great many dis- 
putes in ordinary business have come to be 
settled by arbitration. The Bar Associa- 
tion, realizing that it exists to perform a 
public service, has an Arbitration Commit- 
tee to which may be submitted contro- 
versies between attorneys, and between at- 
torneys and clients. Since its organization 
about a year ago, this committee has amic- 
ably and without publicity or expense ad- 
justed and settled twenty disputes involving 
many thousands of dollars. 

The Constitutional Rights Committee has 
investigated upwards of one hundred cases 
of alleged “third degree” methods by arrest- 
ing officers, and has been largely instru- 
mental in relieving what at one time was 
an intolerable situation in our Police De- 
partment. 

Every business or profession has its code 
of ethics which governs the activities of 
those engaged in such business or profes- 
sion. The Los Angeles Bar Association 
maintains a committee to which may be 
submitted questions involving legal ethics— 
and this committee renders opinions for the 
guidance of the profession. The State Bar 
of California has no Legal Ethics .Com- 
mittee. 


One of the evils connected with the pro- 
fession of law is what is called “ambulance 
chasing” or the solicitation by persons who 
are not lawyers of personal injury cases of 
those who are involved in accidents. Fre- 
quently these ambulance chasers obtain con- 
tracts from unfortunates in which they ex- 
act an exhorbitant percentage of the amount 
recovered, and certain lawyers lend them- 
selves to this practice and divide their fees 
with these so-called “adjusters.”” Our Com- 
mittee on Illegal Practices has investigated 
many of these cases and this year has suc- 
cessfully prosecuted nine cases before the 
State Bar of California on ambulance- 
chasing charges. 

Our Committees on Criminal Law, on 
Pleading and Practice, on Constitutional 
Amendments, on Municipal Law, and our 
joint Committees on the Superior Court 
and Municipal Court (the latter two com- 
mitttees working in conjunction with the 
judges of those courts) are performing val- 
uable services for the public in their differ- 
ent lines. 

Each year we furnish a committee of 
our members which assists the County Civil 
Service Commission in the examination of 
candidates for positions in the District At- 
torney’s office. 

Early in the spring of this year, and be- 
fore President Hoover commenced his in- 
vestigation into the evils existing in the 
bankruptcy practice, a committee of our 
Association commenced work on this very 
problem, and we expect to have completed 
within a short time a report on some 1,100 
cases which were closed in this county be- 
tween July 1928 and July 1929. Creditors 
lose many millions of dollars every year as 
a result of the operation of the bankruptcy 
law. We feel that our investigation will 
uncover many of the defects and abuses of 
this practice. 

Two years ago, the Los Angeles Associa- 
tion organized a “Junior Committee,” con- 
sisting of members of the Association who 
had been admitted to practice not to ex- 
ceed five years. This committee now has 
several hundred members and is perform- 
ing a very valuable service. Its members 
are doing research work for the Code Com- 
mission. They are serving as an auxiliary 
committee, making investigations for the 
Constitutional Rights Committee, and they 
are acting as secretaries of practically all 
of the regular committees of the Associa- 
tion. Recently this committee extended its 
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activities by sending a deputation down to 
San Deigo and organizing a Junior Com- 
mittee in connection with the San Diego 
Association. As time goes on, these young 
men, trained in Association work and im- 
bued with the ideals for which the Asso- 
ciation stands, will carry on and extend 
every branch of our activities. 

Through its committees, and the unceas- 
ing work of its members, the Los Angeles 
Association was largely instrumental in the 
passage of the statute creating the Munic- 
ipal Courts of the state. The increase in the 
number of Superior and Municipal Court 
Judges in this county, and the increases in 
the salaries of the judges are directly trace- 
able to our efforts. 

There are many other committees all 
doing important work, but an enumeration 
of them and their activities would unduly 
prolong this article. The reports of all of 
these committees are very carefully checked. 
The Association has a Committee on Co- 
ordination of the Work of All Committees, 
and to this committee the reports of all the 
other committees are submitted and _ their 
work closely scrutinized. The co-ordination 
Committee submits its findings to the Board 
of Trustees which finally reviews and passes 
upon all of the reports, and the Associa- 
tion’s final action is the composite of the 
deliberations of these various bodies. 

For ten years the Los Angeles Bar Asso- 
ciation has been taking a plebiscite of its 
members on candidates for judicial office. 
This plebiscite is taken by secret ballot of 
all of its members, and the Association has 
since 1920 been conducting campaigns of 
publicity, advising the public as to the re- 
sults of its plebiscite vote. The voting pub- 
lic of this county has always exhibited a 
great deal of confidence in the endorsement 
of the Bar Association. Up to and includ- 
ing 1929, this Association endorsed 107 can- 
didates for the Superior and Municipal 
Courts. Of these, 98 were elected and 9 
defeated. 


This year, in connection with our plebis- 
cite for candidates for the Superior Court 
of this county, we included the members of 
all of the Bar Associations in the county. 
There were 2,750 ballots mailed out and of 
these 2,023 were returned and counted. 
There are eleven places on our Superior 
Bench to be filled this year. In order to be 
endorsed by the Associations it is neces- 
sary, under our rules, that the candidate 


should receive a majority of the votes cast 
for the office for which he runs. The Asso- 
ciations endorsed ten candidates. 


It is difficult to understand the attacks 
that are made on the Bar Associations in 
certain quarters. It is not to be wondered 
at that differences of opinion should exist 
as to our methods. “Yes men” are of no 
assistance. Honest, constructive criticism is 
always helpful and welcome. Fanatical at- 
tacks, and statements which have no basis 
of fact, should and will be disregarded. 


The Bar Associations of Los Angeles 
County have been and are doing a civic 
work — an unselfish work. They ask for 
nothing but an opportunity to serve the 
public. Attacks will not deter them. Fault- 
finding will not alter their course. They are 
made up of forward-looking, honest men 
and women. 
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The Abolishment of Written Opinions 


DISCUSSION OF CONSTITUTIONAL CHANGE. OPPONENT OF PROPOSED 
AMENDMENT URGES LACK OF NECESSITY. HISTORICAL 
PRECEDENTS CITED. PROGRESS CREATES 
SITUATIONS DEMANDING NEW STATE- 

MENTS OF THE LAW 


By Albert Lee Stephens, Judge of the Superior Court, Los Angeles 


At a recent meeting of the Los Angeles 
County State Bar Sections the question 
of abolishing written appellate opinions, 
as proposed in a Constitutional Amend- 
ment, was debated by two prominent 
members of the Los Angeles Bar; former 
Superior Judge Leslie Hewitt taking the 
affirmative, and Judge Albert Lee 
Stephens the negative. “The Bulletin” 
presents here, in part, the argument of 
Judge Stephens. It extends the same 
courtesy to Judge Hewitt to present his 
argument in a future issue. 

“Should the constitution be so amended 
as to permit the Supreme Court and the 
District Courts of Appeal to decide cases 
without the necessity of written opinions, 
except as prescribed by the Legislature?” 

In this debate it is my duty to oppose the 
above proposition. 

The proponents, of course, see some ad- 
vantage to be gained by this act which by 
its very terms suggests that something now 
in the constitution should be changed. 
Things seem to go in fashions or cycles. 
There are periods in which “let well enough 
alone” (whether or not it is well enough) 
has its innings. Then there are periods 
when change is the thing. Any suggestion 
of change is grasped as a cure-all for what 
ails us (whether or not anything ails us). 
Make up your own minds which cycle we 
are in or whether we are at a happy medium 
when having emerged from an era of 
change we have not yet arrived at the stand- 
pat cycle. 

Now that we have the proposed new arti- 
cle pointed out, it would seem logical to see 
just what it is we are proposing to change. 
Sec. 24 Art. VI of the Constitution of ’79 
which, so far as the point at hand is con- 
ened. has not been changed, reads as fol- 
Ows: 


“ 


In the determination of causes 
all decisions of the supreme court and of 
the district court of appeal shall be given 





in writing, and the ground of the decision 
shall be stated.” 

It would be technically correct to say that 
inasmuch as the constitution does not now 
require written opinions but only requires 
that the grounds of decision must be writ- 
ten, that the subject we are debating is it- 
self subject to general demurrer. But that 
would be captious. What the change artists 
are driving at is that the reviewing courts 
need not give any reasons for what they do. 
Some times the first hot impression from 
a naked statement is clearer than pages of 
explanation and argument. 


LEGISLATURE COULD PRESCRIBE 
INTOLERABLE BURDENS 

Get this plainly, that the reviewing courts 
need not give any reasons for what they do. 
And this “. except as prescribed 
by the legislature.” With this little excep- 
tion the legislature may do what it cannot 
now do, prescribe intolerable burdens or 
may prohibit the courts from giving any 
reason in any case. 

I know the lawyers don’t want a lot of 
ancient lore thrown at them, leave that for 
the lawyers to throw at the judges in their 
arguments. However, let us peer for two 
minutes into the past. 

At first, and I am referring to English 
History only, the decisions were the Plea 
Rolls. These were little more than a record 
of decisions with the pleadings. They were 
open to few except the judges and were not 
printed. 

Second: The Year Books: very little bet- 
ter but somewhat more systematized. 

Third: Reports. Individual lawyers notes. 

Fourth: Term Reports. Regular report- 
ing but not by official sanction. 

Fifth: Law Reports, quasi-official. 

Sixth: Official Reports. 

From the mere entry of the decision came 
a demand for more and more until full re- 
ports as we know them resulted. Why this 
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development There must have been merit 
in the idea. Lord Bacon said: 

“. . . Judicial decisions are the anchors 
of the laws as the laws are the anchors of 
the state.” 

Again he says: 

“Let this be the method of taking down 
judgments and committing them to writing. 
Record the cases precisely, the judgments 
themselves word for word; add the reasons 
which the judges allege for their judg- 
ments; do not mix up the authorities of 
cases brought forward as examples with the 
principle case, and omit the perorations of 
counsel, uless they contain something very 
remarkable.” 

Listen to Blackstone: 

“As well to keep the scale of justice even 
and steady, and not liable to waver with 
every new judge’s opinion; as also because 
the law in that case being solemnly declared 
and determined, which before was uncer- 
tain, and perhaps indifferent, is now become 
a permanent role which it is not in the 
breasts of any subsequent judge to alter or 
vary from, according to his private senti- 
ments; he being sworn to determine, not 
according to his own private judgment, but 
according to the known laws and customs 
of the land.” 
and Pollock: 

“The decisions of an ordinary Superior 
Court are binding on all courts of inferior 
rank within the same jurisdiction, and tho 
not absolutely binding on courts of co- 
ordinate authority nor on that court itself, 
will be followed in the absence of strong 
reasons to the contrary. The decisions of a 
Court of Appeal are binding on all courts 
of coordinate rank with the court below, 
and generally according to English prac- 
tices, on the Appellate Court itself.” 
and Heron, History of Jurisprudence: 

“Historically, Law thus arises amongst a 
people. First the Common Law, like their 
language, springs from their common con- 
sciousness. That primitive customary law 
is antecedent to all formal legislation. Next 
the Statute law in its origin in every state 
embraces public law and defines the consti- 
tution. In the development of society law 
becomes two-fold. Its primitive funda- 
mental principles still continue to live in the 
common consciousness of the people. Its 
more accurate formation and application to 
particular cases become the particular voca- 
tion of the class of lawyers. Finally, the 
Statute Law is busied with details. It cor- 


a, 


rects the errors and supplies the deficiencies 
of the Common Law in private matters. 

“In the last stage of Legislation in a 
State, the principle of Codification appears, 
It appears to be a natural law that whilst a 
nation is rapidly progressing in Wealth, 
Knowledge, and Civilization, it is impos- 
sible to codify the laws. Whilst the neces- 
sary preparation for a Digest is taking 
place, already has the natural progress out- 
stripped the legislators. When a complete 
code of laws is possible for a nation, its 
progress must have been arrested ; it must 
already have reached that maturity in which 
further development becomes difficult if not 
impossible.” 


METHOD AND REASON SHOULD BE 
PRESENT AND FOLLOWED 


Now we have arrived at something def- 
nite. 

What the judges do should be put down 
in exactness. The reason for the act should 
be recorded. These things should be done 
that, when a thing once well done, the 
method and the reason therefor should be 
preserved so that it may be followed. By 
being followed certainty and assurance will 
more surely result. And the merits of this 
reasoning is the basis for the advance of 
the idea that the judge’s decisisons should 


state the grounds of decision and should be - 


made easy of access in reports. In a word 
Precedent. 

Law starts with the custom of the people 
and throughout its course custom continues. 
The courts originally decided according to 
the custom, the morals and the ideals of 
their people. These ideals sometimes have 
ripened into statute and many statutes have 
ripened into codes. And yet just so long 
as a people progress will there be cases 
arise which are not in the codes. Not even 
in the old common law or known custom. 
The courts meet the situation as they orig- 
inally met it before the statutes. They de- 
cide according to the morals, idealism and 
analogous customs of the country. There is 
not possible civilization without this process. 
If judges do not make the law, they adopt 
the common custom as the law and by a 
sort of codification by precedent decision to 
meet the ever changing conditions. 

We now have the reasons for the grounds 
of the decision being given. Precedent—to 
steady and make certain the results of cer- 
tain oft occurring situation, and acquaint- 
ing the people with the reasons for the 
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establishing of new precedents. Not only 
this but that the decision made law may be 
known so that it may be changed by statute 
if the reason for the rule has changed or 
to correct the decisions if in the judgment 
of the people the court has arrived at wrong 
conclusions. 

And so there is a broad reason for the 
people knowing just why every decision 
has been made. There is another though 
important reason. Every lawyer and every 
litigant wants to know the reason for the 
decision. Even though that reason is not 
entirely convincing, the loser is a_ better 
citizen if he knows the line of reason of the 
judge who determines his case. 

You will note that in countries that have 
become past middle age — Rome, France, 
there have been attempts to set down uni- 
versal postulates to govern everything, an 
attempt to do away with precedent. Justin- 
ian. French Code. Of course I could show 
you that precedent was always a great fac- 
tor in Rome and is today in France. The 
Comments on the Civil Code by Aubry and 
Raw Juris-consults Opinions are by law- 
yers, not judges. In fact, the education of 
the French legal student is more in the pre- 
cedent and practices under the code than in 
and of the code itself. 


CALIFORNIA LAW IS NoT FIXED. 
History OF Our JUDICIAL 
DECISIONS 


But even if this were not so, it would 
hardly be contended that California has 
reached that state of its development that 
its laws can be written down as fixed. Thus 
it will be seen that the very life of our 
system of judicature is the precedent idea. 

Now let us come to our own state and 
examine its history on this interesting sub- 
ject. 

The constitution of 1849 was silent on 
the subject, except as to the publication of 
decisions. 

“Sec. 12. The legislature shall provide 
for the speedy publication of all statute 
laws, and of such judicial decisions as it 
may deem expedient; and all laws and ju- 
dicial decisions shall be free for publication 
by any person.” 

Thus far it will be seen that the framers 
of our first constitution assumed that there 
would be opinions from the court of last 
resort and provided for their publication. 

But the members of the Supreme Court 
thought otherwise and only wrote opinions 


when in their judgment they thought it wise. 
This did not suit the people and they legis- 
lated on the subject, as has been seen. 

But this raised the righteous ire of the 
Supreme court as expressed in Houston v. 
Williams, 13, Cal. 24 and the vigorous opin- 
ion of Mr. Chief Justice Field in which he 
pointed out that the legislature had not the 
right and should not have the power to con- 
trol the courts in the matter of opinion 
writing. 

The distinction between legislative action 
and a constitutional provision should be 
kept in mind. 

I quote from the main editorial of Illinois 
Law Review “The Written-Opinion Stat- 
utes.” 

“In so far as these written-opinion stat- 
utes may be viewed as enactive, mandatory 
and obligatory, they deal with a matter of 
form, not with a matter of substance. They 
require the reasons for judicial action to be 
reduced to writing. In practical effect, how- 
ever, the legislature stands outside the door 
of the conference room of the Supreme 
Court and of the several Appellate Courts, 
as the judges file out on their way to the 
bench, stops them and asks: ‘Have you got 
the reasons for what you are about to do 
reduced to writing?’ If the judges give an 
answer in the negative then the legislature 
says: ‘Go back and reduce them to writing.’ 

“If the legislature may stand outside the 
door of the conference room of the Su- 
preme Court, and of the several Appellate 
Courts, in that way and for that purpose, 
then the legislature may enter the confer- 
ence room, take the seat at the head of the 
table, assume complete control of the busi- 
ness, and enforce its control by manipula- 
ting a baton or big-stick. 

“There is no dissent from the opinion 
that these written-opinion statutes have no 
obligatory force whatever. The earliest 
opinion is by Mr. Justice Field, in 1859, 
when he was on the Supreme Court of 
California.” 


AMENDMENT PROPOSES TO AUTHORIZE 
LEGISLATURE TO MEDDLE WITH 
JupictaL Power 


This seems to settle both legally and upon 
principle that the amendment should not be 
passed for it proposes to authorize the legis- 
lature to meddle directly with the judicial 
power. 

The people of California very emphatic- 
ally desired written grounds for decisions 
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and this was again made plain when the 
yple came to frame a new constitution, 
which was adopted in 1879. 

It is highly interesting to go into the 
constitutional debates on that subject. The 
Supreme Court at that time was composed 
of five members and the subject of debate 
came up on the adoption of the report re- 
quiring written opinions and increasing the 
court from five to seven. 


“Mr. Wilson, of First District. Mr. 
President ; The Committee on Judiciary and 
Judicial Department is composed of nine- 
teen lawyers, some of whom are the oldest 
lawyers in the State, and have been for 
many years attending every session of the 
Supreme Court. There were upon that com- 
mittee two ex-Judges of the Supreme Court. 

“Now, everybody knows who has re- 
flected at all upon this subject, or knows 
anything at all about it, that opinions must 
be written by a Court of last resort as 
matters of precedent. It is a very different 
thing from sitting down and saying that the 
judgment of the Court below is reversed 
or afirmed without giving any reasons, be- 
cause when that is published, nobody knows 
whether that decision is right or wrong. 
But when the Judge has to sit down and 
write an opinion, or, in the language of this 
amendment, reported by us, that they must 
give their opinion in writing, stating the 
grounds of the decision, then they are 
brought before the whole bar of the State, 
and they are bound to present themselves in 
a position where law and reason sustain the 
edjudication.” 

“Mr. Barbour: We have here now fifty- 
two volumes of Supreme Court reports. 
That includes the written opinions. Now, 
when we require them to state the reasons 
for a decision, we do not mean they shall 
write a hundred pages of detail. To give us 
the reason for it does not take three lines. 
I maintain that there is hardly a single case, 
many points as may be made, that cannot 
be cleared up, and reasons given in five 
pages. Many of the decisions now in the 
reports contain thirty pages. Let them write 
short opinions in all cases.” 

The provision went into the constitution. 

Again the people in the legislature wanted 
written opinions when they enacted Sec. 53 
Rim, 

Of course this section probably falls with 
the Huston case, but even if it does not, it 
is only directory. 


FINAL JUDGMENTS SHOULD FLow 
FREELY AND QUICKLY 

Now let us all concede or accept the 
principle that “Undue delay of final decision 
in any cause is very likely to be a denial of 
justice.” At the same time I think it will 
be agreed that speed which sacrifices the 
principle of our jurisprudence and the 
quality of consideration of the case is also 
a denial of justice. If we could only come 
to a happy medium. 

The real underlying reason for this dis- 
cussion is delay in arriving at a finality of 
judgment and the proposal is made to 
“break the bottle’s neck’ so that the judg- 
ments may flow freely and quickly. In 
other words, to lessen the work of the 
judges and save the time it takes to formu- 
late a nicely reasoned opinion supporting 
the grounds of decision. We all desire this 
but no one desires to sacrifice the principles 
of our jurisprudence and the quality of con- 
sideration of the case in hand even to get 
this desired result. I am certain that the 
withdrawal of the constitutional require- 
ment that grounds shall be given for every’ 
decision is wrong in principle. It will great- 
ly encourage individual ideas from judges 
of different temperaments and cannot but 
make for mere personal opinion that has 
been so criticized in the judicatory of the 
far east. 

Then too, judges are human. Is it not a 
great assurance that the case has not been 
treated too lightly? If a judge puts down 
his reasons, is it not proof that he has given 
the matter due consideration? Is he not 
more likely to be right? 

I have searched the law journals and bar 
proceedings patiently and have found few 
if any recommendation that the judges 
should abandon the written opinion in whole 
or in part, or that the matter be passed to 
the legislature. I find much about the 
length of opinion. The trouble is with the 
judges themselves. They start on the wrong 
theory. Vanity has something to do with it. 

Sometimes the literary side carries him 
far beyond the necessity of the opinion. 

AMERICAN Bar RECOMMENDATION 

A memorial to the bar of the nation has 
been adopted by the American Bar Associa- 
tion: 

“With a deep sense of the gravity of the 
situation the Association is impelled, there- 
fore, to approach the courts of the country 
and to urge that they seriously address 


(Continued on page 20) 
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Judicial Competency: A Challenge to the Bar 


The fundamentalist in politics draws a 
sharp distinction between government of 
laws and government of men, and tells us 
that ours is a government of laws rather 
than of men. Such an astute scholar and 
observer of social realities as W. B. Munro 
calmly pricks this bubble, and invites us 
to look at the facts. He says: “No govern- 
ment ever has been or ever can be a gov- 
ernment of laws alone. Laws are inanimate 
things. They have no motion of their own. 
Like clocks, they go from the motion that 
men give them. They must be interpreted, 
applied, and enforced by human agencies. 


‘Hence every government must be to a large 


extent a government of men, no matter 
what our delusions to the contrary may be.” 

Since laws derive their motive force from 
men, our laws, as a general rule, can be no 
better than the men who make them or in- 
terpret them. Consequently we should look 
well to the type of men we place on the 
bench. This challenge is accepted by law- 
yers, not only as individuals, but also as an 
integrated group. The New York Times 
has recently commented on this in the fol- 
lowing editorial. 

In his address before the American Bar 
Association Chief Justice Hughes, empha- 
sizing the special responsibility of lawyers 
in regard to the administration of justice in 
the courts, said: 


“A quickened bar, alert to its power 
and responsibility, can secure honest, able 
and fearless prosecution officers, magis- 
trates and judges. Our government is one 
of laws through men, and most of our 
problems in the administration of the 
criminal law could be solved by the selec- 
tion of competent men free from the cor- 
rupting influences of fear and favor.” 

In his immediate purpose of urging an im- 
provement the Chief Justice perhaps over- 
stressed the human element, to the neglect 
of those reforms in trial and appellate pro- 
cedure in the State courts the need of which 
Mr. Justice Roberts, before his elevation to 
the bench, exhibited so forcibly. Litigation 
is made long and costly. At trials hours and 
days are wasted in the formal. proof of ad- 
mittedly genuine documents. In dozens of 
States there are unjust reversals because the 
judge has not answered “prayers for in- 
struction” — “traps for judges.” Arch- 


angels on the bench cannot remedy these 
things. From session to session too many 
members of the Federal legislature have 
been working for, and sometimes come 
dangerously near passing, a bill forbidding 
Federal judges to comment on the facts or 
outline the evidence. 


Undoubtedly the bar has the best means 
of estimating the judicial capacity of can- 
didates for the bench. In the appointment 
of Federal judges the bar association of the 
candidate’s State may be under some temp- 
tation to approve unless the man is known 
to be dishonest; yet the State associations 
seem usually careful to do their full duty in 
the matter. Their approval goes a good way 
with the public. Mr. Hoover’s practice of 
making known the recommenders of ap- 
pointees to judgeships has been justly 
praised. 

We should hate to think, nor are we 
aware of any reason to believe, that many 
judges of courts of record are subject to 
influences of fear or favor. The pervailing 
method of popular election is at fault. In 
the great cities especially, a blend of extran- 
eous motives, racial, religious, political, exi- 
gencies of the machine, feeding of the faith- 
ful, obtains. The wonder is that we get as 
many competent judges as we do. In Okla- 
homa the other day the voters of the Tulsa 
District for their third time in succession 
selected a new man for Supreme Court 
Justice instead of renominating an able and 
upright sitting judge. A majority of the 
voters preferred a “popular” district judge, 
“in intimate touch with” them, to the ex- 
perienced judge absent at the capital. Only 
time, if anything, can reform this state of 
affairs. 

Some city bar associations of the West 
have been notably active in promoting the 
election of qualified judges. At the polls the 
Chicago Bar Associatidn has sometimes 
been remarkably fortundte; at other times 
as unfortunate. Chicago/is a difficult town. 
Is there any other bar association which is 
so frank in its comments upon candidates 
for judge, though these hre proposed by its 
own members? “He is not qualified either 
by temperament or experience.” The Los 
Angeles bar has been even more energetic. 
Of 107 candidates for the superior and 


(Continued on page 27) 
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Recent Interesting Cases on Automobile 
Negligence 


DOES DEFENDANT CONFESS NEGLIGENCE BY PLEADING CONTRIBUTORY 
NEGLIGENCE? IS DRUNKENNESS NEGLIGENCE? DON’T DRIVE 
TOWARDS BLINDING LIGHTS. FUTURE DAMAGES 
By Mark A. Hall, of the Los Angeles Bar 


PLEA OF CONTRIBUTORY NEGLIGENCE 
Dores Not Binp DEFENDANT TO 
CoNFESS NEGLIGENCE 


In Jackson vs. Lactein Co. et al, 79 Cal. 
Dec. 495, decided June 2, 1930, there was 
a collision between plaintiff’s Ford and de- 
fendant’s milk truck. The defendants denied 
any negligence on their part, and raised the 
issue of contributory negligence; and the 
trial court instructed the jury that the de- 
fendant’s plea of contributory negligence 
“presupposed the existence of negligence on 
their part.” The Supreme Court conceded 
that the instruction was erroneous, but held 
that the evidence of defendant’s negligence 
was so clear that no miscarriage of justice 
had resulted from the giving of the instruc- 
tion. 

In this connection it may be noted that 
considerable confusion has arisen in the 
language of the decisions, as to whether or 
not a plea of contributory negligence pre- 
supposes negligence on the part of the de- 
fendant. Some of the earlier cases use lan- 
guage to the effect that this plea is in the 
nature of a confession and avoidance; and 
from this language it might loosely be in- 
ferred that where a defendant pleads con- 
tributory negligence on the part of plaintiff, 
he ipso facto admits his own negligence. 

For example, in Linforth vs. S. F. Gas 
& Elec. Co., 156 Cal. 58, at page 66, an 
instruction was approved to the effect that 
“Defendant’s claim of contributory negli- 
gence on the part of plaintiff presupposes 
the existence of negligence on the part of 
the defendant, for, if there was no negli- 
gence on the part of defendant, there could 
be no contributory negligence on the part 
of plaintiff.” 

Again, in Crabbe vs. Mammoth Co., 168 
Cal. 500, at page 505, the Court says, “Con- 
tributory negligence is in its nature a plea 
of confession and avoidance. Contributory 
negligence in law is predicated upon the 
existence of negligence upon the part of the 
defendant, the responsibility for which he 


avoids by showing a concurrent and con- 
tributing negligence upon the part of the 
person injured.” 

And in Wiezorek vs. Ferris, 176 Cal. 
353, at page 356, language of similar import 
is used. 

An analysis of the foregoing cases, how- 
ever, discloses either that the language was 
obiter, or that it was intended merely as an 
interpretation of the doctrine of contribu- 
tory negligence standing alone as a separate 
defense, without affecting the broad defense 
contained in a general denial of negligence. 
This distinction is clearly pointed out in 
Hoffman vs. S. P. Co., 84 Cal. App. 337, 
at pages 347 to 354. The Appellate Court 
there held, after reviewing the cases, that 
a defendant may not only set up the defense 
of lack of any negligence on his part, but 
may also set up the further and inconsistent 
defense of contributory negligence on the 
part of plaintiff ; and that the raising of the 
issue of contributory negligence does not 
amount to an unqualified admission of de- 
fendant’s own negligence. And to the same 
effect, see Brooks vs. City, 62 C. A. D. 738, 
at 740. 


Is DRUNKENNESS NEGLIGENCE? 

In Coakley vs. Ajuria, 80 Cal. Dec. 87, 
decided July 10, 1930, the plaintiff was very 
drunk. He staggered into the street from 
the east side, and when more than half way 
across, he fell, then struggled for a few 
seconds, and finally got to his hands and 
knees. While he was in that position the 
defendant, driving north on the wrong side 
of the street, ran him down. 

The trial court gave a non-suit on the 
ground that the plaintiff was guilty of negli- 
gence per se. The Supreme Court held, 
however, that the mere fact that a person 
is drunk when injured is not in itself evi- 
dence of contributory negligence, but is 
simply a circumstance to be considered in 
determining whether he negligently contrib- 
uted to his own injury. And it was held 
that the jury should be permitted to deter- 
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mine whether the plaintiff’s intoxication 
amounted to contributory negligence, and 
if so, whether it was a proximate cause of 
the injury, or merely an attending condition. 

And in Brooks vs. City, 62 C. A. D. 738, 
decided June 24, 1930, plaintiff, while driv- 
ing an auto, ran off the unguarded end of 
a street, down a declevity, and into the sea. 
There was evidence that he was drunk at 
the time of the accident, or had been im- 
mediately prior thereto. And the Appellate 
Court likewise held that intoxication is not 
necessarily contributory negligence, but is 
merely a circumstance which, along with all 
the other facts and circumstances of the 
accident, may be considered in determining 
whether the plaintiff is guilty of contribu- 
tory negligence. 

Another case dealing with an intoxicated 
driver is Hanchett vs. Wiseley, 62 C. A. D. 
968, decided July 12, 1930. In that case, 
however, it clearly appeared that the de- 
fendant’s driver had gone to Tiajuana on 
a drinking-party ; the accident happered on 
the return trip; and although the driver 
himself was found guilty of negligence, his 
employer was exonerated on the ground 
that the driver was not acting within the 


scope of his employment. At the trial, plain- 
tiff endeavored to show that the defendant 
corporation was negligent in that it retained 
the driver in its employ although its man- 
ager knew that the driver had on previous 


occasions driven an automobile while in- 
toxicated; but this evidence was excluded, 
on the ground that the only negligent acts 
charged in the complaint were those of the 
driver, and that the company’s alleged negli- 
gence in continuing to employ him after 
knowledge of his previous acts of driving 
while intoxicated, was not within the issues. 


To Drive Towarp BLINpiNnG LicHTs 
is NEGLIGENCE 

In Skaggs vs. Willhour, 62 C. A. D. 443, 
decided June 3, 1930, the defendant’s truck 
and trailer had stopped on the state high- 
way, headed north. Opposite the defend- 
ant’s truck was another truck which had 
stopped, headed south. The headlights of 
the southbound truck shone brightly down 
the highway. Plaintiff was driving north at 


——_....., 


a speed of 20 to 25 miles per hour, but as 
he came into the rays of the lights of the 
south-bound truck he slowed down to 15. 
At a place 150 feet south of the northbound 
truck he was so blinded by the lights that 
he could not see the northbound truck and 
trailer. He nevertheless proceeded north- 
ward, and when he came within 15 feet of 
the rear of the trailer he saw it for the first 
time, but was unable to stop in time to 
avoid running into it. 


The Appellate Court held that the plain- 
tiff was guilty of contributory negligence 
per se. “If the vision of an automobile 
driver is obscured by the glaring lights of 
an approaching car, it is his duty to slacken 
his speed and have his car under such con- 
trol that he can stop it if necessary.” 
“Where the injured party proceeds on his 
way while in a position where he cannot 
see, the question of contributory negligence 
is usually one of law.” 


FuTURE DAMAGES 


In Kraft vs. Acme, etc., 62 C. A. D, 944, 
decided July 10, 1930, the trial court had 
instructed the jury that in fixing the amount 
of plaintiff’s damages they might consider 
“the probabilities of what his earnings 
would have been in the future if he had 
not received his injury.” The Appellate 
Court held that this instruction was errone 
ous, in that it permitted the jury to enter 
the realm of probability as to future dam- 
ages, whereas future damages must be lim- 
ited to those which are certain to result; 
the authority for this holding being (in ad- 
dition to several cases cited) Section 3283 
of the Civil Code, reading as follows: 
“Damages may be awarded, in a judicial 
proceeding, for detriment resulting after the 
commencement thereof, or certain to result 
in the future.” 

In drafting plaintiff’s instructions, there- 
fore, care should be taken to avoid a phras- 
ing that will permit the jury to award any 
damages for injuries that the plaintiff may 
undergo in the future, or may reasonably 
suffer in the future. Instructions on future 
damages must cover only such injuries as 
are certain to result. 
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The Unlawful Practice of the Law 


COMMITTEE’S REPORT DISCLOSING WIDE EXTENT OF UNLAWFUL 


PRACTICE BY PERSONS HOLDING NO LICENSE. 


NUMEROUS 


INVESTIGATIONS MADE. EFFECT OF ACTIVITIES OF 
UNLICENSED OFFENDERS SERIOUS. RECOMMENDS 
CONTINUANCE OF WORK 


No subject is of more vital interest to 
members of the Bar than the “Unlawful 
Practice of the Law.” It will come as a 
surprise to all lawyers that this evil has 
grown to the extent evidenced by the 
report of the Committee of the Los An- 
geles Bar Association charged with mak- 
ing investigations of complaints against 
unlicensed persons. Protection of the 
public as well as the good name and pro- 
fessional standing of all attorneys de- 
mands constant vigilance and drastic ac- 
tion. ap 
The Los Angeles Bar Association’s Com- 
mittee on the Unlawful Practice of the Law 
has considered and made recommendations 
to the Board of Trustees on ninety-one sep- 
arate matters. 

Complaints presented to the Committee 
are confined to those against persons not 


licensed to practice law, and have been — 


prompted by various phases of unlawful 
practice, but for all practical purposes can 
be diveded into the following classifications : 

(a) Parties openly holding themselves 
out as attorneys authorized to practice 
law. In some instances their names, fol- 
lowed by the word “Attorney” have been 
placed upon doors of offices, appearances 
have been made in court and all privi- 
leges incident to admission to the bar 
have been gained by the offenders thus 
holding themselves out as attorneys. 

(b) Real Estate men, notaries public, 
etc., practicing by giving legal advice and 
counsel in the preparation of legal instru- 
ments and contracts by which legal rights 
are secured, although such matters may 
or may not be pending in court. 

(c) Collection agencies operating un- 
der trade names, such as “Blank Law and 
Adjustment Company,” using pseudo- 
legal forms simulating legal process, de- 
signed and so drawn as to lead the recipi- 
ent to believe that such forms are due 
process of the courts, for the obvious pur- 
pose of intimidating debtors. 


(d) Various so-called “‘protective as- 
sociations” and “service bureaus” whose 
business has been to enter into agree- 
ments with clients whereby they agree, 
in consideration of the payment of cer- 
tain sums as retainer, to collect the de- 
linquent claims of the clients legally due 
during the period of contract, etc. Con- 
tracts carry such phrases as, “the legal 
department of the company will advise 
the client on all business, estate, family 
and personal matters, and will draw will 
for client, and client will not be required 
to pay attorney’s fees for any of this 
service.” 

(e) Parties not admitted to practice, 
but practicing by using the names of 
attorneys who are admitted to practice, 
with their knowledge and consent, using 
their stationery and cards, and giving 
advice for which they receive money. In- 


stances have been brought to our atten-, 


tion wherein such parties were guilty of 
interviewing clients both at their homes 
and places of business, with a view of 
securing legal business, in addition to 
their interviewing clients and drawing 
legal papers in the offices of attorneys 
under whose names they have practiced. 


(f) Parties accustomed to forward 
letters or solicit conferences with clients 
likely to have legal business, setting forth 
in such letters various qualifications of 
the counsel, and offering free advice in 
various matters. 


PROSECUTION OF OFFENDERS 
UNDERTAKEN 


Every matter referred to this Committee 
has been carefully investigated, both as to 
facts and points of law involved, and a 
recommendation thereon has been for- 
warded to the Board of Trustees of the 
Association. In the more aggravated cases, 
this recommendation was for the institution 
of quo warranto where the offender is a 
corporation, or contempt proceedings and 
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Designating a “CORPORATE” 
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N the preparation of a Will for a client, and the desig- 
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THE ABOLISHMENT OF WRITTEN 

OPINIONS 
(Continued from page 11) 
themselves to the problem presented. In so 
doing criticism is foreign to its intent and 
censorship beyond its power. Certain con- 
crete steps may be referred to because they 
have been so often discussed that they may 
be treated as representing the common judg- 
ment of the profession. These are: (a) A 
conscious effort at the shortening of opin- 
ions and the recognition of brevity as a 
cardinal virtue second only to clearness: 
(b) an avoidance of multiplied citations and 
of elaborate discussions of well-settled legal 
principles and of lengthy extracts from 
text-books and earlier opinions; (c) the 
presentation of so much, and no more, of 
the facts as are necessary to present the 
precise question as issue; (d) a reduction 
of the number of reasoned opinions and a 
corresponding increase in the number of 
memorandum or per curiam decisions, with 
a brief statement, when necessary, of the 
points decided and of the ruling author- 
ities.” 

Since the enactment of this resolution 
there has been much improvement and those 
familiar with our Supreme Court Reports 
know the great advance that has been made 
in the last two years. The opinions have 
been very materially shortened and per 
curiam opinions greatly increased. 

The trouble has been that courts and 
judges have had little organization in an age 
of organization. Each judge runs his own 


court as though his was the only one. Now 
we have cured that. We have the Incorpor- 
ated Bar which speaks with authority. We 
have the Judicial Council which is the 
greatest advance of all. 


CONFERENCE OF APPELLATE JUSTICES 
PROPOSED 

I propose that the Chairman of the Ju- 
dicial Council, busy as he is and has been, 
should call a joint session of all of the 
Appellate Justices of the State, including 
the Court of Appeal and Supreme Court. | 
would hope that they adopt and approve 
the recommendations of the American Bar 
Association and that they would then go 
back to their jobs with an enthusiasm to 
make it work. 

I am against the proposed amendment 
because it is not needed and against it be- 
cause it is impractical to get. And against 
it because it is destructive instead of con- 
structive. 

Strike off the last phrase of the proposi- 
tion “except as prescribed by the legisla- 
ture” and you will never get the people to 
vote that the judges need not tell the 
reasons for their acts. Leave it in and you 
may carry the proposal because there seems 
just now a tendency based upon a specious 
demagogic argument to whack at the power 
of courts. Is it so important that the judges 
may perchance be relieved of this useful 
duty that the judiciary surrender its very 
independence as a branch of the govern- 
ment? I am confident of the answer. 





THE UNLAWFUL PRACTICE OF 
THE LAW 


(Continued from page 18) 
punishment for misdemeanor (violation of 
Section 49 of the State Bar Act and 16la 
Penal Code). In other cases the recom- 
mendation has been that an appropriate off- 
cial of the Association notify the offender 
to discontinue his offending practice, and 
where the notice has been disregarded, con- 
tempt and misdemeanor prosecutions have 
ensued. In a vast majority of instances, the 
recommendations of the Committee have 
been followed by the Board and various 
prosecutions have been had and a number 
are pending at the present time. 

It has never been the policy of the Asso- 
ciation to give publicity to such matters in 
the cosmopolitan press. This information 


is conveyed to you in order to acquaint you 


with the activity of this Committee of the 
Association. 

Since none of those whose activities come 
to the attention of this Committee are li- 
censed to practice, the State Bar has not 
attempted to deal with them. In some cases 
the effects of the activities of these un 
licensed offenders have been even more 
serious than the matters involving duly I- 
censed practitioners, which come before the 
Grievance Committee of the State Bar. 

It is accordingly this view of this Com- 
mittee that its work should continue, since 
its field of activity lies beyond the sphere 
of the State Bar’s disciplinary committees, 
and is a very necessary complement to the 
work of the State Bar. 

CHANDLER P. Warp, Chairman 
of Committee on the Unlawful 
Practice of the Taw. 
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Canons of Ethics of the 


Los Angeles Bar Association 


COMPRISING THE 32 CANONS ADOPTED BY THE AMERICAN BAR 
ASSOCIATION IN 1908. THE OATH OF ADMISSION 


Preamble 

In America, where the stability of courts 
and of all departments of government rests 
upon the approval of the people, it is pecu- 
liarly essential that the system for establish- 
ing and dispensing justice be developed to 
a high point of efficiency and so maintained 
that the public shall have absolute con- 
fidence in the integrity and impartiality of 
its administration. The future of the repub- 
lic, to a great extent, depends upon our 
maintenance of justice pure and unsullied. 
It cannot be so maintained unless the con- 
duct and the motives of the members of 
our profession are such as to merit the ap- 
proval of all just men. 


The Canons of Ethics 


No code or set of rules can be framed 
which will particularize all the duties of the 
lawyer in the varying phases of litigation 
or in all the relations of professional life. 
The following canons of ethics are adopted 
by the Los Angeles Bar Association as a 
general guide, yet the enumeration of par- 
ticular duties should not be construed as a 
denial of the existence of others equally im- 
perative, though not specifically mentioned : 

1. The Duty of the Lawyer to the Courts 
—It is the duty of the lawyer to maintain 
towards the Courts, a respectful attitude, 
not for the sake of the temporary incum- 
bent of the judicial office, but for the main- 
tenance of its supreme importance. Judges, 
not being wholly free to defend themselves, 
are peculiarly entitled to receive the support 
of the Bar against unjust criticism and 
clamor. Whenever there is proper ground 
for serious complaint of a judicial officer, 
it is the right and duty of the lawyer to 
submit his grievances to the proper author- 
ities. In such cases, but not otherwise, such 
charges should be encouraged and the per- 
son making them should be protected. 

2. The Selection of Judges — It is the 
duty of the Bar to endeavor to prevent 
political considerations from outweighing 
judicial fitriess in the selection of Judges. 
It should protest earnestly and actively 


against the appointment or election of those 
who are unsuitable for the Bench; and it 
should strive to have elevated thereto only 
those willing to forego other employments, 
whether of a business, political or other 
character, which may embarrass their free 
and fair consideration of questions before 
them for decision. The aspirations of law- 
yers for judicial position should be gov- 
erned by an impartial estimate of their abil- 
ity to add honor to the office and not by a 
desire to the distinction the position may 
bring to themselves. 


3. Attempts to Exert Personal Influence 
on the Court — Marked attention and un- 
usual hospitality on the part of a lawyer to 
a Judge, uncalled for by the personal rela- 
tions of the parties, subject both the Judge 
and the lawyer to misconstructions of mo- 
tives and should be avoided. A lawyer 
should not communicate or argue privately 
with the Judge as to the merits of a pend- 
ing cause, and he deserves rebuke and de- 
nunciation for any device or attempt to 
gain from a Judge special personal consid- 
eration or favor. A self-respecting inde- 
pendence in the discharge of professional 
duty, without denial or diminution of the 
courtesy and respect--due, the Judge’s sta- 
tion, is the only proper foundation for cor- 
dial personal and official relations between 
Bench and Bar. 


4. When Counsel for an Indigent Pris- 
on—A lawyer assigned as counsel for an 
indigent prisoner ought not to ask to be 
excused for any trivial reason, and should 
always exert his best efforts in his behalf. 


5. The Defense or Prosecution of Those 
Accused of Crime—lIt is the right of the 
lawyer to undertake the defense of a person 
accused of crime, regardless of his personal 
opinion as to the guilt of the accused ; other- 
wise innocent persons, victims only of suspi- 
cious circumstances, might be denied proper 
defense. Having undertaken such defense, 
the lawyer is bound by all fair and honor- 
able’ means, to present every defense that 
the law of the land permits, to the end that 
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no person may be deprived of life or liberty, 
but by due process of law. 

The primary duty of a lawyer engaged 
in public prosecution is not to convict, but 
to see that justice is done. The suppress'01 
of facts or the secreting of witnesses cap- 
able of establishing the innocence of the 
accused is highly reprehensible. 

6. Adverse Influences and Conflicting In- 
terests—It is the duty of a lawyer at the 
time of retainer to disclose to the client all 
the circumstances of his reiations to the 
parties, and any interest in or connection 
with the controversy, which might influence 
the client in the selection of counsel. 

It is unprofessional to represent conflict- 
ing interest, except by express consent of 
all concerned given after a full disclosure 
of the facts. Within the meaning of this 
canon, a lawyer represents conflicting inter- 
ests when, in behalf of one client, it is his 
duty to contend for that which duty to an- 
other client requires him to oppose. 

The obligation to represent the client with 
undivided fidelity and not to divulge his 
secrets or confidences forbids also the sub- 
sequent acceptance of retainers or employ- 
ment from others in matters adversely af- 
fecting any interests of the client with re- 
spect to which confidence has been reposed. 

7. Professional Colleagues and Conflicts 
of Opinion—A client’s proffer of assistance 
of additional counsel should not be regarded 
as evidence of want of confidence, but the 
matter should be left to the determination 
of the client. A lawyer should decline asso- 
ciation as colleague if it is objectionable to 
the original counsel, but if the lawyer first 
retained is relieved, another may come into 
the case. 

When lawyers jointly associated in a 
cause cannot agree as to any matter vital 
to the interest of the client, the conflict of 
opinion should be frankly stated to him for 
his final determination. His decision should 
be accepted unless the nature of the differ- 
ence makes it impracticable for the lawyer 
whose judgment has been overruled to co- 
operate effectively. In this event it is his 
duty to ask the client to relieve him. 

Efforts, direct or indirect, in any way 
to encroach upon the business of another 
lawyer, are unworthy of those who should 
be brethren at the Bar; but, nevertheless, it 
is the right of any lawyer, without fear or 
favor, to give proper advice to those seek- 
ing relief against unfaithful or neglectful 
counsel, generally after communication 


with the lawyer of whom the complaint is 
made. 

8. Advising Upon the Merits of a Client's 
Cause—A lawyer should endeavor to obtain 
full knowledge of his client’s cause before 
advising thereon, and he is bound to give 
a candid opinion of the merits and probable 
result of pending or contemplated litigation. 
The miscarriages to which justice is sub- 
ject, by reason of surprises and disappoint- 
ment in evidence and witnesses, and through 
mistakes of juries and errors of Courts, 
even though only occasional, admonish law- 
yers to beware of bold and confident assur- 
ances to clients, especially where the em- 
ployment may depend upon such assurance. 
Whenever the controversy will admit of 
fair adjustment, the client should be advised 
to avoid or to end the litigation. 

9. Negotiations With Opposite Party— 
A lawyer should not in any way communi- 
cate upon the subject of controversy with 
a party represented by counsel; much less 
should he undertake to negotiate or com- 
promise the matter with him, but should 
deal only with his counsel. It is incumbent 
upon the lawyer most particularly to avoid 
everything that may tend to mislead a party 
not represented by counsel, and he should 
not undertake to advise him as to the law. 

10. Acquiring Interest in Litigation — 
The Lawyer should not purchase any inter- 
est in the subject matter of the litigation 
which he is conducting. 

11. Dealing With Trust Property — 
Money of the client or other trust property 
coming into the possession of the lawyer 
should be reported promptly, and except 
with the client’s knowledge and consent 
should not be commingled with his private 
property or be used by him. 

12. Fixing the Amount of the Fee — In 
fixing fees, lawyers should avoid charges 
which overestimate their advice and services 
as well as those which undervalue them. 
A client’s ability to pay cannot justify a 
charge in excess of the value of the service, 
though his poverty may require a less 
charge, or even none at all. The reasonable 
requests of brother lawyers, and of their 
widows and orphans without ample means, 
should receive special and kindly consider- 
ation. 

In determining the amount of the fee, it 
is proper to consider: (1) the time and 
labor required, the novelty and difficulty of 
the questions involved and the skill requisite 
properly to conduct the cause; (2) whether 
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the acceptance of employment in the partic- 
ular case will preclude the lawyer’s appear- 
ance for others in cases likely to arise out 
of the transaction, and in which there is a 
reasonable expectation that otherwise he 
would be employed, or will involve the loss 
of other business while employed in the 
particular case, or antagonisms with other 
clients; (3) the customary charges of the 
3ar for similar services; (4) the amount 
involved in the controversy and the benefits 
resulting to the client from the services; 
(5) the contingency or the certainty of the 
compensation ; and (6) the character of the 
employment, whether casual or for an 
established and constant client. No one of 
these considerations in itself is controlling. 
They are mere guides in ascertaining the 
real value of the service. 

In fixing fees it should never be for- 
gotten that the profession is a branch of the 
administration of justice and not a mere 
money-getting trade. 

13. Contingent Fees — Contingent Fees, 
where sanctioned by law, should be under 
the supervision of the Court, in order that 
clients may be protected from unjust 
charges. 

14. Suing a Client for a Fee Contro- 
versies with clients concerning compensa- 
tion are to be avoided by the lawyer so far 
as shall be compatible with his self respect 
and with his right to receive reasonable 
recompense for his services; and lawsuits 
with clients should be resorted to only to 
prevent injustice, imposition or fraud. 

15. How Far a Lawyer May Go in Sup- 
porting a Client’s Cause—Nothing operates 
more certainly to create or to foster popu- 
lar prejudice against lawyers as a class, and 
to deprive the profession of that full meas- 
ure of public esteem and confidence which 
belongs to the proper discharge of its duties, 
than does the false claim, often set up by 
the unscrupulous in defense of questionable 
transactions, that it is the duty of the law- 
yer to do whatever may enable him to suc- 
ceed in winning his client’s cause. 

It is improper for a lawyer to assert in 
argument his personal belief in his client’s 
innocence or in the justice of his cause. 

The lawyer owes “entire devotion to the 
interest of the client, warm zeal in the 
maintenance and defense of his rights and 
the exertion of his utmost learning and 
ability,” to the end that nothing be taken 
or be withheld from him, save by the rules 
of law, legally applied. No fear of judicial 





a, 


disfavor or public unpopularity should te. 
strain him from the full discharge of his 
duty. In the judicial forum the client js 
entitled to the benefit of any and every 
remedy and defense that is authorized py 
the law of the land, and he may expect his 
lawyer to assert every such remedy or de 
fense. But it is steadfastly to be borne ip 
mind that the great trust of the lawyer js 
to be performed within and not without 
the bounds of the law. The office of attor. 
ney does not permit, much less does it de 
mand of him for any client, violation oj 
law or any manner of fraud or chicane. He 
must obey his own conscience and not that 
of his client. 

16. Restraining Clients from Impropri- 
eties—A lawyer should use his best efforts 
to restrain and to prevent his clients from 
doing those things which the lawyer him- 
self ought not to do, particularly with refer- 
ence to their conduct towards Courts, ju- 
dicial officers, jurors, witnesses and suitors. 
If a client persists in such wrong-doing the 
lawyer should terminate their relation. 

17. [ll-Feeling and Personalities Between 
Advocates—Clients, not lawyers, are the 
litigants. Whatever may be the ill-feeling 
existing between clients, it should not be 
allowed to influence counsel in their con- 
duct and demeanor toward each other or 
toward suitors in the case. All personal- 
ities between counsel should be scrupulous- 
ly avoided. In the trial of a cause it is in 
decent to allude to the personal history or 
the personal peculiarities and idiosyncrasies 
of counsel on the other side. Personal col- 
loquies between counsel which cause delay 
and promote unseemly wrangling should 
also be carefully avoided. 

18. Treatment of Witnesses and Litigants 
—A lawyer should always treat adverse 
witnesses and suitors with fairness and due 
consideration, and he should never minister 
to the malevolence or prejudices of a client 
in the trial or conduct of a cause. The 
client cannot be made the kepeer of the 
lawyer’s conscience in professional matters. 
He has no right to demand that his counsel 
shall abuse the opposite party or indulge it 
offensive personalities.. Improper speech is 
not excusable on the ground that it is wha 
the client would say if speaking in his ows 
behalf. 

19. Appearance of a Lawyer as Witnes 
for His Client—When a lawyer is witnes 
for his client, except as to merely form 
matters, such as the attestation or custody 
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of an instrument and the like, he should 
leave the trial of the case to other counsel. 
Except when essential to the ends of jus- 
tice, a lawyer should avoid testifying in 
Court in behalf of his client. 

20. Newspaper Discussion of Pending 
Litigation— Newspaper publications by a 
lawyer as to pending or anticipated litiga- 
tion may interfere with a fair trial in the 
courts and otherwise prejudice the due ad- 
ministration of justice. Generally they are 
to be condemned. If the extreme circum- 
stances of a particular case justify a state- 
ment to the public, it is unprofessional to 
make it anonymously. An ex parte refer- 
ence to the facts should not go beyond quo- 
tations from the records and papers on file 
in the Court; but even in extreme cases it 
is better to avoid any ex parte statement. 

21. Punctuality and Expedition—It is the 
duty of the lawyer, not only to his client, 
but also to the Courts and to the public, 
to be punctual in attendance, and to be con- 
cise and direct in the trial and disposition 
of causes. 

22. Candor and Fairness—The conduct 
of the lawyer before the Court and with 
other lawyers should be characterized by 
candor and fairness. 

It is not candid or fair for the lawyer 
knowingly to misquote the contents of a 
paper, the testimony of a witness, the lan- 
guage or the argument of opposing counsel, 
or the language of a decision or a text- 
book; or with knowledge of its invalidity, 
to cite as authority a decision that has been 
overruled, or a statute that has been re- 
pealed; or in argument to assert as a fact 
that which has not been proved, or in those 
jurisdictions where a side has the opening 
and closing arguments to mislead his oppo- 
nent by concealing or withholding positions 
in his opening argument upon which his 
side then intends to rely. 

It is unprofessional and dishonorable to 
deal other than candidly with the facts in 
taking the statements of witnesses, in draw- 
ing affidavits and other documents, and in 
the presentation of causes. 


Alawyer should not offer evidence, which 
he knows the Court should reject, in order 
to get the same before the jury by argu- 
ment for its admissibility, nor should he 
address to the Judge arguments upon any 
point not properly calling for determination 
by him. Neither should he introduce into 
al argument, addressed to the Court, re- 


marks or statements intended to influence 
the jury or bystanders. 

These and all kindred practices are un- 
professional and unworthy of an officer of 
the law charged, as is the lawyer, with the 
duty of aiding in the administration of 
justice. 

23. Attitude Toward Jury—All attempts 
to curry favor with juries by fawning, flat- 
tery or pretended solicitude for their per- 
sonal comfort are unprofessional. Sugges- 
tions of counsel, looking to the comfort or 
convenience of jurors, and propositions to 
dispense with argument, should be made to 
the Court out of the jury’s hearing. A law- 
yer must never converse privately with jur- 
ors about the case; and both before and 
during the trial he should avoid communi- 
cating with them, even as to matters foreign 
to the cause. 

24. Right of Lawyer to Control the Inci- 
dents of the Trial—As to incidental matters 
pending the trial, not affecting the merits 
of the cause, or working substantial preju- 
dice to the rights of the client, such as fore- 
ing the opposite lawyer to trial when he is 
under affliction or bereavement ; forcing the 
trial on a particular day to the injury of 
the opposite lawyer when no harm will re- 
sult from a trial at a different time; agree- 
ing to an extension of time for signing a 
bill of exception, cross-interrogatories and 
the like, the lawyer must be allowed to 
judge. In such matters no client has a right 
to demand that his counsel shall be illiberal, 
or that he do anything therein repugnant 
to his own sense of honor and propriety. 

25. Taking Technical Advantage of Op- 
posite Counsel; Agreements With Him— 
A lawyer should not ignore known customs 
or practice of the Bar or of a particular 
Court, even when the law permits, without 
giving timely notice to the opposing coun- 
sel. As far as possible, important agree- 
ments, affecting the rights of clients, should 
be reduced to writing; but it is dishonor- 
able to avoid performance of an agreement 
fairly made because it is not reduced to 
writing, as required by rules of Court. 


26. Professional Advocacy Other Than 
Before Courts — A lawyer openly, and in 
his true character, may render professional 
services before legislative or other bodies, 
regarding proposed legislation and in advo- 
cacy of claims before departments of gov- 
ernment, upon the same principles of ethics 
which justify his appearance before the 
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Courts; but it is unprofessional for a law- 
yer so engaged to conceal his attorneyship, 
or to employ secret personal solicitations, 
or to use means other than those addressed 
to the reason and understanding, to influ- 
ence action. 

27. Advertising, Direct or Indirect—The 
most worthy and effective advertisement 
possible, even for a young lawyer, and espe- 
cially with his brother lawyers, is the estab- 
lishment of a well-merited reputation for 
professional capacity and fidelity to trust. 
This cannot be forced, but must be the out- 
come of character and conduct. The publi- 
cation or circulation of ordinary simple 
business cards, being a matter of personal 
taste or local custom, and sometimes of con- 
venience, is not per se improper. But solici- 
tation of business by circulars or advertise- 
ments, or by personal communications or 
interviews, not warranted by personal rela- 
tions, is unprofessional. It is equally un- 
professional to procure business by indirec- 
tion through touters of any kind, whether 
allied real estate firms or trust companies 
advertising to secure the drawing of deeds 
or wills or offering retainers in exchange 
for executorships or trusteeships to be influ- 
enced by the lawyer. Indirect advertisement 
for business by furnishing or inspiring 
newspaper comments concerning causes in 
which the lawyer has been or is engaged, 
or concerning the manner of their conduct, 
the magnitude of the interests involved, the 
importance of the lawyer’s positions, and 
all other like self-laudation, defy the tradi- 
tions and lower the tone of our high call- 
ing, and are intolerable. 

28. Stirring Up Litigation, Directly or 
Through Agents—It is unprofessional for 
a lawyer to volunteer advice to bring a law- 
suit, except in rare cases where ties of 
blood, relationship or trust make it his duty 
to do so. Stirring up strife and litigation 
is not only unprofessional, but it is indict- 
able at common law. It is disreputable to 
hunt up defects in titles or other causes of 
action and inform thereof in order to be 
employed to bring suit or collect judgment, 
or to breed litigation by seeking out those 
with claims for personal injuries or those 
having any other grounds of action in order 
to secure them as clients, or to employ 
agents or runners for like purposes, or to 
pay or reward, directly or indirectly, those 
who bring or influence the bringing of such 
cases to his office, or to remunerate police- 
men, court or prison officials, physicians, 


ey 


hospital attaches or others who may sue. 
ceed, under the guise of giving disinterested 
friendly advice, in influencing the criminal, 
the sick and the injured, the ignorant o; 
others, to seek his professional services, A 
duty to the public and to the profession 
devolves upon every member of the Bar, 
having knowledge of such practices upon 
the part of any practitioner, immediately to 
inform thereof to the end that the offender 
may be disbarred. 


29. Upholding the Honor of the Profes- 
sion—Lawyers should expose without fear 
or favor before the proper tribunals cor- 
rupt or dishonest conduct in the profession, 
and should accept without hesitation em- 
ployment against a member of the Bar who 
has wronged his client. The counsel upon 
the trial of a cause in which perjury has 
been committed owe it to the profession 
and to the public to bring the matter to the 
knowledge of the prosecuting authorities. 
The lawyer should aid in guarding the Bar 
against the admission to the profession of 
candidates unfit or unqualified because de- 
ficient in either moral character or educa- 
tion. He should strive at all times to up- 
hold the honor and to maintain the dignity 
of the profession and to improve not only 
the law but the administration of justice. 


30. Justifiable and Unjustifiable Litiga- 
tions—The lawyer must decline to conduct 
a civil cause or to make a defense when 
convinced that it is intended merely to 
harass or to injure the opposite party or to 
work oppression or wrong. But otherwise 
it is his right, and, having accepted retainer, 
it becomes his duty to insist upon the judg- 
ment of the Court as to the legal merits of 
his client’s claim. His appearance in Court 
should be deemed equivalent to an assertion 
on his honor that in his opinion his client's 
case is one proper for judicial determina- 
tion. 


31. Responsibility for Litigation — No 
lawyer is obliged to act either as adviser or 
advocate for every person who may wish 
to become his client. He has the mght to 
decline employment. Every lawyer upon his 
own responsibility must decide what busi- 
ness he will accept as counsel, what causes 
he will bring into Court for plaintiffs, what 
cases he will contest in Court for defend- 
ants. The responsibility for advising as to 
questionable transactions, for bringing ques- 
tionable suits, for urging questionable de- 
fenses, is the lawyer’s responsibility. He 
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cannot escape it by urging as an excuse 
that he is only following his client’s instruc- 
tions. 

32. The Lawyer’s Duty in Its Last Anal- 
ysis—No client, corporate or individual, 
however powerful, nor any cause, civil or 
political, however important, is entitled to 
receive, nor should any lawyer render any 
service or advice involving disloyalty to the 
law whose ministers we are, or disrespect 
of the judicial office, which we are bound 
to uphold, or corruption of any person or 
persons exercising a public office or private 
trust, or deception or betrayal of the public. 
When rendering any such improper service 
or advice, the lawyer invites and merits 
stern and just condemnation. Correspond- 
ingly, he advances the honor of his profes- 
sion and the best interests of his client when 
he renders service or gives advice tending 
to impress upon the client and his under- 
taking exact compliance with the strictest 
principles of moral law. He must also ob- 
serve and advise his client to observe the 
statute law, though until a statute shall have 
been construed and interpreted by compe- 
tent adjudication, he is free and is entitled 
to advise as to its validity and as to what 
he conscientiously believes to be its just 
meaning and extent. But above all a lawyer 
will find his highest honor in a deserved 
reputation for fidelity to private trust and 
to public duty, as an honest man and as a 
patriotic and loyal citizen. 


Oath of Admission 


The general principles which should ever 
control the lawyer in the practice of his 
profession are clearly set forth in the fol- 
lowing Oath of Admission to the Bar, for- 
mulated upon that in use in the State of 


Washington, and which conforms in its 
main outlines to the “duties” of lawyers as 
defined by statutory enactments in that and 
many other states of the Union — duties 
which they are sworn on admission to obey 
and for the wilful violation of which dis- 
barment is provided: 


I DO SOLEMNLY SWEAR: 

I will support the Constitution of the 
United States and the Constitution of the 
Te eee ne ee ts a ee See , I will main- 
tain the respect due to Courts of Justice 
and judicial officers ; 

I will not counsel or maintain any suit 
or proceeding which shall appear to me to 
be unjust, nor any defense except such as 
I believe to be honestly debatable under the 
law of the land; 


I will employ for the purpose of main- 
taining the causes confided to me such 
means only as are consistent with truth and 
honor, and will never seek to mislead the 
Judge or jury by any artifice or false state- 
ment of fact or law; 

I will maintain the confidence and pre- 
serve inviolate the secrets of my client, and 
will accept no compensation in connection 
with his business except from him or with 
his knowledge and approval ; 


I will abstain from all offensive person- 
ality, and advance no fact prejudicial to the 
honor or reputation of a party or witness, 
unless required by the justice of the cause 
with which I am charged ; 


I will never reject, from any considera- 
tion personal to myself, the cause of the 
defenseless or oppressed, or delay any 
man’s cause for lucre or malice, SO HELP 
ME GOD. 





JUDICIAL COMPETENCY: A 
CHALLENGE TO THE BAR 


(Continued from page 13) 


municipal courts whom it recommended, 
ninety-eight were elected. The Cleveland 
Bar Association, one of the first to try to 
help the voters at a judicial election, seems 
to have the most continuous and intelligent 


plan for bringing out lawyers specially 
qualified for the bench. It supports only 
candidates pledged not to receive or ask for 
campaign funds. The Ohio corrupt prac- 
tices act of this year forbids candidates’ for 
the Probate, Insolvency or Common Pleas 
courts to spend more than $500; for the 
Court of Appeals, more than $2,000. They 
shouldn’t be allowed to spend anything. 
They shouldn't have to spend anything. 
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California Gas Conservation Law Undergoes 
Judicial Test 


SUIT TO RESTRAIN UNREASONABLE WASTE RESISTED BY INDEPENDENT 


PRODUCERS. CONSTITUTIONALITY OF ACT ATTACKED. PRELIMINARY 
INJUNCTION GRANTED. WRIT OF PROHIBITION BY COURT OF 
APPEAL. PETITION TO SUPREME COURT FOR WRIT OF SUPER- 
SEDEAS PENDING. HEARING ON PERMANENT INJUNCTION 
SOON. VAST INTERESTS INVOLVED. HISTORY OF CASE. 


By George-R. Larwill of Los Angeles Bar 


Public interest demands the employment 
of every legitimate and constructive meas- 
ure that will conserve our petroleum supply.! 

In our industrial and social life petroleum 
and petroleum products are indispensable 
commodities. We are a nation of automo- 
bile owners and users. Natural gas is a 
source of the greatest convenience, comfort 
and economy in its domestic and industrial 
use, and for some industries it is indispens- 
able. Natural gas has been termed the 
“wonder fuel,” a “giant builder of cities.” 
The total consumption of natural gas in the 
United States has increased from 750,000,- 
000,000 cubic feet in 1921, to 1,500,000,- 
000,000 in 1928, and this increase continues. 
In time of war petroleum, it has been said, 
is the first requirement for military, naval, 
and aviation activities? Yet our national 
and state reserves of this essential natural 
resource are limited, and are rapidly being 
depleted. The exact extent of the total 


available supply cannot be determined, but 
geologists and petroleum engineers have 
lifted the warning finger — six to sixteen 
years at the present rate of consumption.’ 
Petroleum deposits are irreplaceable and the 
science of the extraction of petroleum from 
coal and shales, we are told, has not yet 
reached a point in development where we 
may even hope it can take the place of the 
natural product, from a physical or eco- 
nomic viewpoint. 


CALIFORNIA’s EFFORTS TO COMPEL 
CONSERVATION 

Since 1911 the State of California has 
had legislation looking to the conservation 
of natural gas and petroleum, but it took 
the Act of 1929* to bring the test of en- 
forcement and to provide the director of 
Natural Resources of the State’ with ade- 
quate powers effectively to conserve these 
natural resources.® 

To understand the conservation problem 
one must understand that oil and gas are 
peculiar in their nature in that, like perco- 
lating waters, they migrate through the por- 
ous formations in the sub surface strata of 
the earth. Feverish, competitive, close off- 
set drilling of oil wells has flooded our 
markets with petroleum and sent billions 
upon billions of cubic feet of natural gas 
into the air—wasted, lost. As soon as an 
oil field is discovered and opened up “off-set- 
ting” becomes necessary, for boundary lines 
do not extend below the earth’s surface and 
the race is to the swiftest. One well can 
drain an area of large proportions. This 
gave rise to the early ferae naturae doctrine 
of title. The “wild beast of the underground 
sands” theory is interesting but open to ob- 
vious distinctions. 

The 1929 act authorized the director of 
Natural Resources to bring suits for injunc- 
tion to restrain the unreasonable waste of 
natural gas when, in his opinion, conditions 
warranted it? and he promptly availed him 
self of this authority. The first suit was 
filed, September 11, 1929, against operators 
in the famous Santa Fe Springs oil field. 





1. Report of Committee on Conservation of Min- 
eral Resources, American Bar Association 
Meeting October 22, 1929. 


We Fight for Oil, Ludwell Denny (Alfred A. 
Knopf, 1928) p. 16. 


3. Report Ill. Federal Conservation Boara, Jan- 
uary 28. 1928. 


tw 


4. Chapter 535, Statutes 1929, California. 

5. Mr. Fred G. Stevenot. 

6. Stat. 1911 p. 499, Deering Statutes, Act No 
2954 Act 1915, Chap. 718, Statutes 1915, a8 


Snaity amended by Chap. 535, Statutes of 
192 

Haag 14b, Chap. 535, ‘Matates 1929. 
September 11, 1929 
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SANTA FE Sprincs “Bap Boy” 
oF O1L FIELDS 


This field was the “bad boy” of the oil 
felds and, at the time the Act went into 
effect was producing approximately 602,- 
323,000 cubic feet of gas each day,’ approx- 
imately 400,000,000 cubic feet of which was 
absolutely wasted by being blown into the 
a 
’ In the Santa Fe Springs field, like most 
of the major California oil fields, the oil 
and gas is found commingled in the petro- 
leum bearing sand or zone and the gas is 
dissolved in the oil. The production of one 
necessarily involves the production of the 
other, and the expansive property of the 
gas is the chief propulsive agency in the 
oil extraction.!! 

This is what makes oil wells “flow.” In the 
highly competitive, and close drilling in the 
town lot areas of Santa Fe Springs, and in 
the Long Beach oil fields, little or no regard 
has been paid to gas, and after the oil was 
produced and the casing-head gasoline ex- 
tracted from some of the gas, a small por- 
tion of the remaining so-called dry gas was 
used by public utilities and for lease fuel- 
ing and operating purposes, and the re- 
mainder, together with unused wet gas (nat- 
ural gas containing gasoline and so termed 
in its original state before gasoline is ex- 
tracted) whistled and roared from pipes 
into the open air. The total blown into the 
air in July, 1929, for all California fields, 
was 26,968,000,000 cubic feet, while Santa 
Fe Springs alone contributed 13,279,000,- 
000 cubic feet.!? 

The price of natural gas at the well or 
plant for removing the gasoline varies 
slightly on either side of ten (10¢) cents a 
thousand cubic feet wholesale, and is avail- 
able for industrial purposes at an average 
_ of fifteen (15¢) cents a thousand cubic 
eet. 

“By your excess use of natural gas,” 
warned the engineers, “you are leaving 
countless barrels of oil in the sands that 


under present production methods can never 
be recovered. If you operated efficiently 
and controlled your gas at proper gas-oil 
ratios, your ultimate recovery would be in- 
creased in proportion to the gas energy held 
back in the sands to do its full work in 
producing oil.”!* The recovery of oil from 
an oil field under average conditions varies 
from 10% to 25% of the total oil de- 
posits.!> So says the Federal Conservation 
Board. The waste of gas energy in the 
sub surface oil sands is to the scientists 
much more serious than the actual dissipa- 
tion of the gas into the air above ground. 
The importance of conservation of natural 
gas and petroleum, then, is not a political 
catch phrase but it is a very real and vital 
issue. 


THE ATTACK ON THE CALIFORNIA 
CONSERVATION ACT 
AND Its RESULTS 


The California Gas Conservation Act!® 
is the result of baking, in the legislative 
oven, the ideas of engineers, economists, 
lawyers and legislators. It contains many 
of the suggestions made by the Committee 
of Nine,'? and the Committee on Mineral 
Resources, American Bar Association.'* It 
is entitled “An act to protect the natural 
resources of petroleum and gas from waste 
and destruction.”!* It provides for adminis- 
trative departments and officers. It provides 
for hearings and inspections, rulings and 
regulations by the State Oil and Gas Super- 
visor.?° It also contains Section 14b, entitled 
“Enjoining of unreasonable waste of gas” 
which now famous section provides as fol- 
lows: 

“Sec. 14b. Whenever it appears to the 
director of the department of natural re- 
sources that the owners, lessors, lessees, or 
operators of any well or wells producing 
oil and gas or oil or gas are causing or 
permitting an unreasonable waste of gas, he 
may institute, or have proceedings insti- 
tuted, in the name of the people of the State 





9% Oil World (California) July 1929. 

10. California Nat. Gasoline Association report 
July, 1929. 

11. Function of Natural Gas in the Production of 
Oil, by H. C. Miller, Senior Petroleum Engi- 
heer, Bureau of Mines—American Petroleum 
Institute publication, 1929. 

12. California Natural Gas Association Report, 
July, 1929. 

13. Affidavit of C. C. Brown, Gas Administrator, 
California Railroal Commission, filed in’ Peo- 
ple v. Associated Oil Co. et al, Superior Court, 
Los Angeles, No. 287,460. (The Sante Fe 
Springs case). 


14. Function of Natural Gas, by H. C. Miller, 69 
70, 71. Conservation of Gas in the Production 
of Oil, by R. D. Bush, Vol. 12, No. 9, p. 5 
California Oil Fields, (State Bulletin). 

15. Report III. Federal Conservation Board, Jan- 
uary 28, 1928. 

16. Chap. 535, Stat. 1929. 

17. Nine astute constitutional lawyers appointed 
to advise the President’s Oil Conservation 
Board. See Report III. Federal Conservation 
Board, January 28, 1928. 

18. Report American Bar Association Vol. 54, 
page 762. 

19. Title Chap. 535 Stat. 1929. 

20. Mr. R. D. Bush. 
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of California, to enjoin such unreasonable 
waste of gas regardless of whether proceed- 
ings have or have not been instituted under 
section 8 hereof, and regardless of whether 
an order has or has not been made therein. 
Such proceedings shall be instituted in the 
superior court for the county in which the 
well or wells from which the unreasonable 
waste of gas is occurring or any thereof 
are situated. The owners, lessors, lessees 
or operators causing or permitting an un- 
reasonable waste of gas in the same oil or 
gas field, although their properties and in- 
terests may be separately owned and their 
unreasonable waste separate and distinct, 
may be made parties to said action. In 
such suits no restraining order shall be is- 
sued ex parte, but otherwise the procedure 
shall be governed by the provisions of chap- 
ter three, title seven, part two of the Code 
of Civil Procedure of the State of Cali- 
fornia and no temporary or permanent in- 
junction issued in such proceedings shall be 
refused or dissolved or stayed pending ap- 
peal upon the giving of any bond or under- 
taking, or otherwise.” 


Section 2la declares the people of the 
State of California have a primary and su- 
preme interest in deposits of petroleum and 
gas and here is what Section 8b says about 
evidence of unreasonable waste: 


“Sec. 8b. The unreasonable waste of 
natural gas by the act, omission, sufferance 
or insistence of the lessor, lessee or operator 
of any land containing oil or gas, or both, 
whether before or after the removal of 
gasoline from such natural gas, is hereby 
declared to be opposed to the public interest 
and is hereby prohibited and declared to 
be unlawful. The blowing, release or escape 
of natural gas into the air shall be prima 
facie evidence of unreasonable waste.” 


The attack made on the legislation by 
several independent oil groups has. centered 
very largely on the question of the consti- 
tutionality of these sections of the Act. It 
may almost be reduced to a one point issue, 
that issue being—are the words ‘“‘unreason- 


able waste” sufficiently definite and certain 
to meet the requirements of the due process 
clause of federal and state constitution,”! 
and so constitute this Act a legitimate exer- 
cise of the state police power. 

The arguments on the question of law 
were made before a thoroughly capable trial 
judge,’* Judge William Hazlett, and were 
record breaking in thoroughness of prep- 
aration and time consumed. James S. Ben- 
nett, of Los Angeles, carried the battle for 
the State?? and his chief opponents were 
Robert B. Murphey, Walter T. Haas and 
Neil S. McCarthy, all of Los Angeles, 
representing independent oil operators. 

The original arguments began in October. 
1929, but were halted by a Writ of Prohibi- 
tion issued by the Court of Appeals on the 
petition of several of the defendant oper- 
ators. The sole question involved in the 
appeal was whether or not the trial court 
might proceed in the absence of the land 
owners and the lessors of the defendant 
operators. The case was transferred to the 
Supreme Court and in a decision rendered 
January 19, 1930, opinion by the court, it 
was held that the landowners were not 
necessary parties.274 (79 Cal. Dec. 766). 
The supreme court said, “There is nothing 
in the record to convince us the issues ten- 
dered and joined in the pending action may 
not effectually be determined in the absence 
of the lessors as in their presence and with- 
out legal prejudice to them.” 

When the arguments were resumed both 
sides were even more fully prepared. Every 
constitutional point was brought forward, 
examined, discussed and disposed of. The 
general police power of the state was ex- 
amined and the historical development of 
such power in the regulation of and inter- 
ference with private property rights not 
only for the public morals, health and safe- 
ty, but also in the interests of the public 
convenience and welfare, necessary attri- 
butes of sovereignty in our crowded metro- 
politan civilization of today, were carefully 
sketched. Defendants put forward the cases 
defining the limits of this power and which 











2 


— 


. Constitution California—Art. 1, Sec. 13. 
Constitution U. S—5th Amendment and i4th 
Amendment. 

22. Judge William Hazlett, Superior Court, Los 

Angeles, Department 43. 

23 That portion of this article referring to the 
Law is based on and follows, in a large 
re, Mr. Bennett’s comprehensive argu- 
ment. 

24. 79 Cal. Dec. 766. . 

25. Los Angeles Rock and Gravel Co. v. Cryer, 

78 Cal. Dec 6, holding that an ordinance of 

the City of Los Angeles prohibiting privately 


owned lands along the banks of the Arroyo 
Seco, chiefly valuable for deposits of rock, 
sand and gravel, from being excavated and 
put to profitable beneficial use, was un- 
reasonable, oppressive, unconstitutional and 
void. See also In re Kelso 147 Cal. 609 and 
Pennsylvania Coal Co. v. Mahon, 260 U. S. 
393; 67 L. Ed. 322; 28 A.L.R. 1321. See also 
the recent case of Jones v. City of Los An- 
geles, 61 Cal. App. Dec. 897 where zoning 
ordinance was held unconstitutional where 
it operated in a discriminatory and arbitrary 
manner. 
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found various acts under consideration in 
such cases an unwarranted interference 
with private property.?’? But the state coun- 
tered with a great mass of federal and state 
cases to show, not only that “as a common- 
wealth develops politicaly, economically and 
socially, the police power likewise develops 
within reason to meet the changed and 
changing conditions” and “the police power 
is not a circumscribed perogative, but is 
elastic and in keeping with the growth of 
knowledge, and the belief in the popular 
mind of the need for its application, cap- 
able of expansion to meet existing condi- 
tions of modern life and thereby keep pace 
with the social, economic, moral, and intel- 
lectual evolution of the human race,”?® but 
such regulation in a proper case is consti- 
tutional even if it have the effect of depriv- 
ing those subject to its operation of the 
entire profitable use of their property.?” 


The extension of the police power to the 
regulation of rates was shown even though 
no public utility character existed.*® 


In sustaining an Idaho Statute making it 
unlawful to herd sheep or permit them to 
graze within two miles of the dwelling house 
of the owner of land or possessory claims, 
Mr. Justice McKenna (Bacon v. Walker, 
204 U.S. 313; 51 L. Ed 309) had used 
some helpful language: “The laws and pol- 
icy of a state may be framed and shaped 
to suit its conditions of climate and soil,” 
said Mr. Justice McKenna, and then illus- 
trated this with examples of cases relating 
to irrigation and mining. 


Wuat ConstTITUTES UNREASONABLE 
WASTE 


The broad view of the police power taken 
by the trial court must have been adopted 
with considerable confidence. The fight then 
narrowed somewhat to the question of 
whether the Conservation Act itself was a 
proper exercise of even those broader po- 
lice powers. This involved an inquiry into 
the nature of the title to oil and gas in its 





sand zone resorvoirs beneath the earth’s 
surface and whether a court of equity might 
find what constituted unreasonable waste of 
gas so to make and enforce an injunction 
which would operate equitable to conserve 
gas for the benefit of the people of the 
state and for the benefit of that portion of 
the public having surface ownership over 
the oil and gas pool. The lode star to which 
the state’s counsel pointed is the case of 
Ohio Oil Company v. Indiana, 177 US, 
190; 44 L. Ed 729 decided in 1900. “This 
case,” he said, “states the case for the 
people—all the other cases are matters of 
application and illustration.” 

“Now, it is doubtless true,” said Mr. 
Justice White in his famous opinion, “That 
the public has a sufficient interest in the 
preservation of oil and gas from waste to 
justify legislation upon this subject” quot- 
ing from Hague v. Wheeler, 157 Pa. 324. 

On the question of title to oil and gas in 
place the learned justice, afterwards chief 
justice, after accepting the general practice 
as a settled principle, that every owner of 
the surface within a gas or oil field might 
prosecute his efforts and reduce to his pos- 
session if possible all the deposits without 
violating the rights of other surface owners, 
in the absence of regulations to the contrary, 
said : 

“But there is a co-equal right in them all 
(surface owners) to take from a common 
source of supply the two substances which 
in the nature of things are united, though 
separate. It follows from the essence of 
their right and from the situation of the 
things as to which it can be exercised, that 
the use by one of his power to seek to con- 
vert a part of the common fund to actual 
possession may result in an undue propor- 
tion being attributed to one of the posses- 
sors of the right to the detriment of the 
others, or by waste by one or more to the 
annihilation of the rights of the remainder. 
Hence it is that the legislative power, from 
the peculiar nature of the right and the 
objects upon which it is to be exerted, can 





26. Miller v. Board of Public Works, 195 Cal. 
477 (zoning ordinance) the rule considered 
and elaborated in Zahn v. Board of Public 
Works, 274 U. S. 325; 71 L. Ed 1074. See also 
Euclid v. Ambler Realty Co. 272 U. S. 366; 
71 L. Ed 303. Gray v. Reclamation District 
No. 1500, 174 Cal. 622. 


27. Hadacheck v. Sabastian, 239 U.S. 394, 60 L. 
Ed 348; 
property for brick yard was prohibitea and 
valuable clay deposits were rendered worth- 
less as it was not profitable for the owner 
to take clay elsewhere for manufacture into 


(where under zoning law use of 


bricks). See also People v. Shelby S. andL 
Co., 163 Cal. 84 and Judson v. L. A. Suburban 
Gas Co. 157 Cal. 168. In Patrick v. Riley, 
State Controller, 79 Cal. sec. 379, the court 
said an uncompensated total destruction of 
property was not affected by constitutional 
provisions if under a proper exercise of p0 
lice power (Bovine Tuberculosis Law Stat 
1929 p. 1750). E 

28. German Alliance Ins. Co. v. Lewis, 233 US 
389; 58 L. Ed 1011 (fire insurance rates) 
See for good statement by Mr. Justice Holmes 
Noble Bank v. Haskell, 219 U.S. 104; 55 L. Bd 
923. 
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be manifested for the purpose of protecting 
all the collective owners, by securing a just 
distribution, to arise from the enjoyment 
by them, of their privilege to reduce to 
possession, and to reach the like end by pre- 
venting waste.” And again, 

“Oil and gas like other minerals are situ- 
ated beneath the surface of the earth, but 
except for this one point of similarity, in 
many other respects they greatly differ. 
They have no fixed situs under a particular 
portion of the earth’s surface within the 
area where they obtain. They have the 
power, as it were, of self-transmission. No 
one owner of the surface of the earth with- 
in the area beneath which the oil and gas 
move can exercise his right to extract from 
the common reservoir, in which the supply 
is held, without, to an extent, diminishing 
the source of supply as to which all other 
owners of the surface must exercise their 
rights. The waste by one owner caused by 
a reckless enjoyment of his right of striking 
the reservoir at once, therefore, operates 
upon the other surface owners. Besides, 
while the oil and gas are different in char- 
acter they are just one, because they are 
unitedly held in the place of deposit.” 

“The property of the owner of lands of 
oil and gas is not absolute until it is actually 
in his grasp and brought to the surface.” 

Now this rule expressed in one way or 
another, as we shall see, is accepted in every 
important oil state called upon to make a 
decision for the purpose of construing a 
conservation statute, or otherwise,”? save 
one, Montana.*® In California the principle 
has been approved and adopted for perco- 
lating waters*' and no rule has been made 
for oil and gas.*2_ No rule of property in 
oil and gas in place, before being actually 


taken, having been adopted in California, 
but the doctrine of the Ohio Oil Company’? 
case having been approved and followed 
with respect to percolating waters, it is but 
reasonable to suppose that the rule approved 
by the overwhelming weight of authority 
will be adopted when the test comes in the 
Appellate Courts. The analogy between 
percolating waters and percolating petro- 
leum deposits comes as nearly to being per- 
fect as any analogy can ever be. Other 
percolating water cases have recognized and 
followed the rule of the Ohio Oil Company 
case, the most famous being the case of 
Lindsey v Natural Carbonic Gas Company** 
involving a statute prohibiting waste of 
water in a water-carbonic gas stratum at 
Saratoga Springs, New York. In this case 
the gas was used and the water allowed 
to run to waste. 

When the supreme court of Montana was 
confronted with the problem, it held to the 
ancient doctrine cujus est solum ejus est 
usgue ad coelum, distinguished the Ohio 
Oil Company case as founded on an Indi- 
ana doctrine of property not acceptable to 
Montana rejected the distinction founded 
on the peculiar migratory character of oil 
and gas and placed oil and gas in the same 
category with minerals in place. Suffice it 
to say, Montana stands alone, among all the 
great oil states, in her refusal to distinguish 
between petroleum deposits and minerals in 
place. The doctrines of the Montana de- 
cision are founded on reasoning expressly 
considered and repudiated in this state.*° 

Professor Summers, commenting on the 
Montana case, says:*® “the court (Mon- 
tana) denies the application of the principle 
of constitutional law upon which Ohio Oil 
Company v. Indiana, Lindsey v. National 





29. Arkansas: Bodcaw Lumber Co. v. Goode, 254 
S.W. 345; 29 A.L.R. 578. 

Indiana: Indiana v. Ohio Oil and Gas Co., 
150 Ind. 21; 47 L.R.A. 627. 

Illinois: Watford Oil and Gas Co. v. Shipman, 
233 Ill. 9; 112 A.S.R. 144. 

Kansas: Marrs v. City or Oxford, 77 S.W. 
390 32 Fed (2) 134 Certiorari denied U.S. 
Supreme Court Oct. 21, 1929. 

Kentucky: Commonwealth v. Trent, 117 Ky. 
34; 4 Ann. Case 209. 

Louisiana: State v. Carson Carbon Co., 162 
La. 781; 111 So. 162. 

Oklahoma: Rich v. Donaghey, 177 Pac. 86 
Quinton Relief O. & G. Co. v. Corp. Com. 
224 Pac. 156. 

Wright v. Carter Oil Co. 223 Pac. 835. 

Pennsylvania: Hague v. Wheeler, 157 Pa. St. 
324; 37 A.S.R. 736. 
eed v. Keys, 213 Pa. St. 295; 110 A.S.R. 


Texas: Oxford Oil Co. v. Atlantic O. & P. Co. 

22 Fed. (2) 597 Certiorari denied U.S. Supreme 
Court. 

West Virginia: Atkinson v. Virginia Oil & 
Gas Co. 72 W.V. 707; 48 L.R.A (N.S.) 167; 


Wyoming: Walls v. Midland Carbon Co. 254 
U.S. 300; 65 L. Ed 276. 

30. Gas Products Co. v. Rankin, 63 Mont. 372; 24 
A.L.R. 294 with valuable note. 

31. Ex parte Elam, 6 Cal. App. 233 
Katz v. Walkinshaw, 141 Cal. 116. 

32. California Oil cases mentioning without de 
termining definitely the nature of the lard- 
owners title to oil and gas in place in oil 
strata are Duvall v. White, 46 Cal. App. 305 
(Part of realty but when they escape title 
is gone), Mohawk Oil Co. v. Hopkins, 196 
Cal. 148 (an ownership for taxation purposes) 
A vested right in oil lease when oil is dis- 
covered Chandler yv. Hart, 161 Cal. 405, Brook- 
shire Oil Co. v. Casmalia, 156 Cal. 221. An 
“interest” (of some kind) in real estate, cer- 
tainly, Barlow v. Security Trust & Savings 
Bank, 197 Cal. 263. 

33. Ex parte Elam, Supra. 

34. 220 U.S. 61; 55 L. Ed 369. Other percolating 
water cases: 

Hathorn v Natural Carbonic Gas Company, 
194 N.Y 326; 128 A.S.R. 555, 
Eccles v. Ditto, 23 N.M. 235; 167 Pac. 726. 

35. Ex parte Elam, Katz v. Walkinshaw, supra. 

36. Summers Oil and Gas, pages 100-103. 
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Carbonic Gas Company, and Walls v. Mid- 
land Carbon Company®’ were decided ; that 
is, that where persons have equal privileges 
to reduce to possession the same subject- 
matter, it is within the power of the legis- 
lature to regulate the exercise of their priv- 
ileges as against each other and for the 
protection of the public generally. This con- 
clusion is based upon a declaration by the 
court that gas is not a subject matter in 
which the public has any interest. That is, 
of course, a blind denial of the economic 
facts of oil and gas, which cannot be thus 
effectually disproved.” 


The power of a state to conserve its 
natural resources of oil and gas must be 
exercised in a regulatory manner and be- 
fore the reduction of the oil and gas to 
actual possession so as to be the subject of 
interstate commerce. Statutes attempting 
to regulate these resources after they have 
been reduced to possession and have become 
commodities of commerce have pointed out 
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this distinction.** The transportation of 
natural gas from one state into another js 
a matter falling within the jurisdiction of 
interstate commerce and so subject to regu- 
lation by Congress and not by state legis. 
latures. 


The barrage of those arguing against the 
constitutionality of the act was centered on 
the words “unreasonable waste,” as being 
too vague, too indefinite, too uncertain, and 
beause of this they rendered the act invalid, 
Then they piled up cases. U.S. v. L. Cohen 
Grocery Company, 255 U.S. 81; 65 L. Ed 
516 holding the “Lever Act,” making it un- 
lawful for any person to make any unjust 
or unreasonable charge in dealing in or with 
any necessaries, or to agree with another 
to exact excessive prices for any neces- 
saries, too indefinite and therefore invalid 
as violating the due process clause of the 
constitution. If no standard is prescribed 
for the prohibited act, then men must guess 
at what is prohibited. Cline v. Frink Dairy 
Company, 274 U.S. 445; 71 L. Ed 114 
(Holding invalid Colorado anti-trust legis- 
lation prohibiting combinations in restraint 
of trade, to increase prices and to prevent 
competition). They cited the famous case 
of Connolly v. General Construction Com- 
pany, 269 U.S. 385; 70 L. Ed 322 wherein 
the Oklahoma wage act 1921, making it ua- 
lawful to pay wages less than the current 
rate of wages in the Jocality where work 
is performed, invalid as depriving contrac- 
tors of property without due process of law. 
The two lines of cases cited by defendants 
on the proposition of uncertainty went to 
the question of the right of the state to fix 
prices of commodities*® and the right of a 
state to deprive a man of his right to ac- 
quire a livelihood.*! 


(To be continued ) 





37. The statute under consideration in the Mon- 
tana case was almost identical with the stat- 
ute upheld in the Walls case. 

38. West v. Kansas Wry Gas Company, 22 

U.S. 229; 55 L. Ed 71 
Pennsylvania v. West Titetane. 262 U.S. 551; 
67 L. Ed 1017. 

39. Mobile R.R. Company v. Sueniguesd, 219 US. 
35; 55 L. Ed 78; Western and Atl. R.R. Com- 
pany v. Henderson, 279 U.S. 635; 73 L. Bd 
884; Lindsley v. Natural Carbonic Gas Com- 
pany, 220 U.S. 619, 55 L. Ed 369; 17 Cal. Law 
Review 565 and notes pp 571-572. 

40. Small v. American a Refining Company, 
267 U.S. 234; 69 L. Ed 5 

41. Hewitt v. State Boara Ot “Medical Examiners 
148 Cal. 590. Ex parte Whitley, 144 Cal. 167; 
In re Peppers, 189 Cal. 682 (holding expres- 
sion that oranges are unfit for shipment if 

“frosted to the extent of cndangering the 
citrus industry” as being too ‘ndetinite). 


221 











— 


n of 
er is 
mn of 


regu- 
legis- 


st the 
ed on 
being 
, and 
valid. 
Cohen 
.. Ed 
it un- 
in just 
- with 
other 
1eces- 
ivalid 
f the 
ribed 
guess 
Dairy 

1146 
legis- 
straint 
revent 


nerein 
it un- 
urrent 
work 
ntrac- 
f law. 
idants 
ent to 
to fix 
t of a 
to ac- 





e Mon- 
ie stat- 


mpany, 


zminers 
al. 167; 
expres: 
ment if 
ing the 
te). 





LOS ANGELES BAR ASSOCIATION BULLETIN Page 35 





FOR IMPARTIAL 
TRUSTEESHIP 


under 





TITLE GUARANTEE BUILDING 
Broadway at Fifth, Los Angeles 
Capital and Surplus $'7,000,000.00 


Ask about our INVESTMENT TRUST 





LOS ANGELES BAR ASSOCIATION BULLETIN 








JUST OFF THE PRESS 


CALIFORNIA 
USURY 
LAW 


By 
G. R. DEXTER 
CLINTON F. SECCOMBE 


HuNTINGTON P. BLEDSOE 


A REFERENCE AND SOURCE BOOK COVERING 
CALIFORNIA DECISIONS UP TO AUGUST, 1930 





The authors present an authentic guide book in which all phases of the 
usury law are covered. Decisions are thoroughly briefed so 
that points of law at issue and findings of the court to 
sustain them can be quickly refered to. 


This Volume is Completely Indexed and Annotated 


PRICE $2.50 








PARKER, STONE & BAIRD CO. 


241 East 4th Street Los Angeles, Calif. 


32 Year’s Service to Attorneys 














